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QUESTION PRESENTED 

Where a complaint seeks a writ of mandamus against 
the presidential pardon and parole attorney ordering him 
to submit a petition to the President, in the opinion of the 
Appellee the sole question presented is: 

Did the District Court properly dismiss this complaint 
for want of jurisdiction and because the complaint failed 
to state a cause of action? 
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United States Court of Appeals 
For the District of Columbia Circuit 

No. 11875 


Jack Yelvington, Appellant 
v. 

The Presidential Pardon and Parole Attorneys, 
Kenneth V. Harvey and Daniel M. Lyons, Appellees 


Appeal from the United States District Court for the 
District of Columbia 


BRIEF FOR APPELLEE 6 


COUNTERSTATEMENT OF THE CASE 

This is an action seeking a writ of mandamus against the 
pardon and parole attorney requiring him to submit the 
appellant’s petition for clemency to the president. 
(JA 1-4) 

The appellant, while serving a ten year sentence (com¬ 
prising two five-year sentences) which had started in April 
of 1947, had unsuccessfully sought parole on several 
occasions. (JA 2) 

As a consequence, the appellant, on March 24, 1952, 
yrhile still incarcerated in the Federal Penitentiary at 
Leavenworth, Kansas, petitioned the President of the 





2 


United States, through the pardon and parole attorney, for 
executive clemency, seeking to have his sentence com¬ 
muted. Appellant was notified August 11, 1952, that his 
petition did not warrant consideration (JA 3), and 
was therefore not being sent to the President for his 
consideration. 

The appellant then filed an action dated October 17, 1952, 
in the United States District Court for the District of 
Columbia, entitled, “Application for an Order for a Writ 
of Habeas Corpus-Mandamus.’’ In this application the 
appellant sought to compel the Pardon Attorney to submit 
his application for Executive Clemency to the President 
(JA 1-4), alleging that his application was being 
arbitrarily withheld from the consideration of the Presi¬ 
dent, (JA 2); asking the court to “subpoena the 
correspondence concerning this matter, into court, and 
determine for the courts satisfaction that this petitioner is 
eligible for consideration for Executive Clemency and also 
that the sentencing Judge Stephen Chandler of the U.S. 
Court in Okla. City Okla. has indicated through his pro¬ 
bation officer Mr. Charles Paine, that the judge would not 
oppose any clemency of the president, should the president 
be disposed to grant clemency # * V’ 

On December 30, 1952, the appellees filed a motion to 
dismiss the complaint upon the grounds that the Court 
lacked jurisdiction over the subject matter of the suit and 
that the complaint failed to state a cause of action 
(JA 4). The appellant answered this motion on 
January 8, 1953. The trial court, Judge Letts, in 
an order dated January 21, 1953, dismissed the appel¬ 
lant’s complaint on the grounds that the court was 
without jurisdiction over the subject matter and that the 
complaint failed to state a claim upon which relief could 
be granted (JA 5). Appellant’s notice of intention 
to appeal was filed on January 30, 1953, along with his 
petition for leave to proceed without prepayment of cost. 
Judge Letts by an order dated the same day denied the 
motion to appeal without prepayment of cost and certified 
that the appeal was not taken in good faith (JA 7). 
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Leave to proceed upon appeal in forma pauperis was 
granted by this Court by order dated June 5, 1953. Sub¬ 
sequent to the filing of appellant’s brief the appellee moved 
to dismiss the appeal on the grounds of mootness. It was, 
however, ordered by this Court that the motion to dismiss 
be denied without prejudice to renewal at the hearing of 
this case on the merits. 

SUMMARY OF ARGUMENT 

I 

The pardon power of the President of the United States 
is conferred by the Constitution, in unrestricted terms. 
The exercise or failure to exercise this executive preroga¬ 
tive is completely within the executive discretion and as 
such is not subject to the mandatory process of the court. 
This being so, the President nor his agents, the appellees, 
can be ordered to act by a writ of mandamus. The trial 
court, therefore, properly dismissed the appellant’s com¬ 
plaint for want of jurisdiction over the subject matter. 

n 

The appellant having been conditionally released subse¬ 
quent to his filing of a petition for Executive Clemency in 
the form of a commutation of sentence, the present appeal 
is moot and should therefore be dismissed. 

ARGUMENT 

I 

The District Court Is Without Jurisdiction to Grant a Writ of 
Mandamus Against the Pardon Attorney 

The pardoning power is lodged in the President by virtue 
of Article II Section 2 of the Constitution which provides 
“* • # he shall have power to grant reprieves and 
pardons for offenses against the United States, except in 
cases of impeachment.” 

The power to pardon conferred by the Constitution is 
unrestricted, and the exercise of executive clemency is com¬ 
pletely within the executive discretion. 29 Am. Jur. 
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Pardon § 14 and cases cited therein. It is a power that is 
particularly an executive prerogative and one that, in view 
of our tri-partate form of Government, is particularly not 
susceptible of interference by other branches of the 
Government. Solesbee v. Balkcon, (1950), 339 U.S. 9; The 
Laura (1885) 114 U.S. 411; Ex parte Garland, (1866) 4 
Wall. (U.S.) 333. Thus as stated in the Solesbee case at 
page 12: 

Power of Executive Clemency in this country un¬ 
doubtedly derived from the practice as it had existed 
in England. Such power has traditionally rested in 
governors or the President, although some of that 
power is often delegated to agencies such as pardon or 
parole boards. Seldom, if ever, has this power of 
executive clemency been subjected to review by the 
courts. 

This freedom from interference by the other branches of 
the Government is perhaps best stated in the Garland case, 
supra., where the Court stated at 380: 

The power [of pardon] thus conferred is unlimited, 
with the exception stated [impeachment] # * *. This 
power of the President is not subject to legislative 
control. Congress can neither limit the effect of his 
pardon, nor exclude from its exercise any class of 
offenders. The benign prerogative of mercy imposed 
in him cannot be fettered by any legislative restric¬ 
tions. 

This power of the president, even to the extent of con¬ 
trolling the determinations of the courts, is well illustrated 
by the case of Ex parte Grossman (1925) 267 U.S. 87, 118- 
122, where it was pointed out that even under our tri- 
partate system of Government the executive, through his 
pardoning power, may control judicial determination. 
There is no suggestion, however, that the opposite is true, 
namely, that the courts have any power whatever over the 
pardoning power of the president. 
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As stated above, provisions as to the pardoning power 
are contained in the United States Constitution and the 
person in whom this power is vested has only the authority 
conferred by these constitutional provisions and such 
power may be exercised only in the cases and in the manner 
prescribed. It cannot, however, be restricted or limited 
by any act of the legislative or other branch of Govern¬ 
ment, in the absence of any grant of the power to restrict 
or limit in the constitutional provision conferring the 
power. 

Nor may the judiciary encroach upon the constitutional 
pardoning powers of the Executive Department. Thus the 
issuance of a writ of mandamus by a district court against 
the presidential pardon attorney ordering him to perform 
certain acts, i.e. submitting a petition for executive 
clemency to the president, is an encroachment upon the 
executive department and an attempt to pass upon ques¬ 
tions solely within the province of the other governmental 
department. This, it is submitted, is an unwarranted and 
unauthorized application of judicial force. Nor can such 
encroachment be accomplished by judicial review of purely 
executive powers, such as the granting of pardons. The 
conduct of things “political” has been committed by the 
Constitution to the executive branch of the government and 
the propriety of what may be done in the exercise of this 
political power is not subject to judicial inquiry or 
decision. Oetjen v. Central Leather Co. (1918) 246 U.S. 
297, 62 L. Ed. 726, 38 S. Ct. 309. See also Ricaud v. 
American Metal Co. (1918) 246 U.S. 304, 62 L. Ed. 733, 38 
S. Ct. 312; State v. Magee Rub. Co. (1924) 29 N.M. 455. 

When the heads of departments are the political or con¬ 
fidential agents of the president, to act in cases in which 
he possesses a constitutional discretion, their acts are only 
politically examinable. As to such matters they are vested 
with a discretionary power, and the exercise of such judg¬ 
ment or discretion will not be subjected to direction, con¬ 
trol, or revision, through the mandatory process of the 
Courts. Adams v. Nagle 303 U.S. 532, 82 L. Ed. 999, 58 
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S. Ct. 6S7 (193S); Miguel v. McCarl 291 U.S. 442, 78 L. Ed. 
901, 54 S. Ct. 465 (1934). See 34 Am. Jur. Mandamus 
§ 146 and the cases there cited. Where there is discretion, 
even though its conclusion is disputable, it is impregnable 
to mandamus. United States ex rel. Alaska Smokeless Coal 
Co. v. Lane, 250 U.S. 549, 63 L. Ed. 1135, 40 S. Ct. 33. 
(1919). 

Closely akin to the problem of judicial encroachment 
upon executive power is the situation in which an attempt 
is made to obtain judicial interference in executive func¬ 
tions. It is a general rule that the courts are without the 
power to interfere in the performance of executive duties, 
particularly where the executive must exercise discretion 
in the performance of constitutional powers. Interstate 
Commerce Commission v. Chicago A. R. Co., 215 U.S. 
479, 54 L. Ed. 291, 30 S. Ct. 163 (1910); Interstate Com¬ 
merce Commission v. The Illinois Central Railroad Co. 
215 U.S. 452, 54 L. Ed. 280, 30 S. Ct. 155 (1910). The 
executive power of the federal government is vested in a 
president, and, as far as his powers are derived from the 
constitution, he is beyond the reach of any other depart¬ 
ment, except in the mode prescribed in the constitution, 
through the impeaching power. Kendall v. United States, 
12 Pet. (U.S.) 524, 9 LEd. 1181 (1838). 

The conclusion must therefore be drawn that the court 
cannot reach the president in the performance of his duties 
or anyone acting under his direction and by his authority 
with respect to any matter within the scope of executive 
authority. 

Yet, despite these principles, what is sought here is to 
regulate the conduct of the appellees, duly authorized 
agents of the President, in the exercise of the powers law¬ 
fully delegated to them by the President. It must be 
apparent that, pardons being particularly a matter of 
grace ( Curtin v. United States, 236 U.S. 96 (1914); Burdick 
v. United States, 236 U.S. 79 (1914)), there is no vested 
right to demand or even apply for a pardon. Being a 
matter of grace, it must be conceded that the President 
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could refuse to exercise his prerogative on any given case 
or could, indeed, refuse to exercise it at all without giving 
rise to complaint. See Knote v. United States, (1887) 95 
U.S. 149. The discretion of the President in the exercise 
of the pardon power being then beyond the order of 
judicial authority, it must follow that his agents, the 
appellees, in the exercise of their subordinate authority 
derived from the President, are similarly immune. It being 
true that the courts are powerless to encroach upon the 
performance of the executive duties ( l.C.C . vs. Chicago <£ 
A. R. Co., supra; Decatur v. Paulding, 14 Pet. (U.S.) 497 
(1840)), it must follow that they are similarly powerless 
to coerce his agents whose function is to assist the Execu¬ 
tive in the exercise of his constitutional prerogatives. 
Otherwise, the anomalous situation would arise of courts 
agreeing that they cannot control the Executive discretion, 
yet, at the same time, maintaining that they can control the 
actions of those whose duty it is to aid the Executive in the 
exercise of that discretion. It being clear that neither by 
virtue of the Constitution nor statute is there any vested 
right to a pardon, but rather it being a pure matter of 
grace on the part of the Executive, it must appear that this 
is not a matter for judicial determination. There being 
neither a legal right which can be invaded nor a law which 
has been violated, it must appear that the court is without 
jurisdiction over the subject matter and accordingly the 
complaint w*as properly dismissed. 

In respect to the complaint itself, it is apparent that it 
fails to state a claim upon which relief can be granted. The 
plaintiff appears to predicate his claim on an alleged viola¬ 
tion of the first amendment, which provides: 

“Congress shall make no law respecting an estab¬ 
lishment of religion, or prohibiting the free exercise 
thereof; or abridge the freedom of speech, or of the 
press; or the right of the people peaceably to assemble, 
and to petition the Government for a redress of 
grievances.” 





There is here no allegation that Congress has passed any 
law which would in any way be violative of this constitu¬ 
tional provision, and there being none it must be apparent 
that the appellant cannot predicate this cause on an amend¬ 
ment which is applicable only to the legislature, and that 
having done so, this complaint must fail to state a claim 
upon which relief can be granted. 

The appellant argues that the provisions of 28 C.F.R. 
§ 1.1-1.19 create a legally protected right in the appellant 
because they were duly promulgated in the federal 
register and therefore have the force and effect of law. 
With this we do not agree. As has been indicated above 
the Presidential pardoning power is a purely prerogative 
action on the part of the executive and as such cannot be 
considered such as to create a legally protected right in a 
petitioner. Notwithstanding the fact that the regulations 
contained in the federal register set forth the method by 
which petitioners for executive clemency will proceed, these 
regulations were not intended, nor can they be construed to 
mean, that a petitioner can in effect order the President or 
his agents to act, i.e., to consider appellant’s petition, when 
in fact it is a matter of grace whether they act at all. The 
present appeal appears to resolve itself to the question of 
whether or not the appellant has a right to have his appli¬ 
cation submitted to the President. Appellees thoroughly 
agree with appellant’s position that the First Amendment 
to the United States Constitution protects the inherent right 
of a person to petition the Government and we readily 
admit that the appellant has a right to apply for executive 
clemency. This, however, does not mean that the appellant 
lias a right to have that petition submitted to, and reviewed 
by the President personally, particularly where he has 
designated certain officials (the appellees) to act for him. 
As it is entirely within the province of the President to 
determine the conditions upon which he will consider 
applications for executive clemency it must follow that the 
pardon rules are not mandatory but are at most only 
directory. 
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Appellant’s argument with regard to the subpoena is 
premature. The relief which the appellant seeks must 
stand on its own merits and since in itself it is invalid the 
next step, i.e., the use of the subpoena power to obtain the 
records involved, does not come into play until it has first 
been determined that the court has jurisdiction over the 
subject matter. As has been indicated above it is appellee’s 
contention that the court is without jurisdiction over the 
subject matter, and that therefore the question of the sub¬ 
poena power is not involved in this case. It is further sub¬ 
mitted that since the trial court has never ruled on the 
question of the subpoena power in this case (nor has the 
government refused to honor such a subpoena), such a 
matter is not before this court. 

n 

The Present Appeal Is Moot 

The appellees renew their motion to dismiss the appeal 
on the ground that it is moot. 

Appellant now urges that his petition for executive 
clemency should in fact be considered a petition for a 
pardon since he has, subsequent to the filing of this action, 
been conditionally released from the penitentiary and is 
now living in San Diego, California. 

This, however, is not supported by the record on file in 
this case. 

In his complaint filed in the lower court appellant con¬ 
sistently refers to his application as a “Petition for execu¬ 
tive clemency.” There are in fact three types of executive 
clemency. (1) A commutation of sentence; (2) a reduction 
or abolition of a fine; and (3) a pardon. Furthermore, it 
is within the discretion of the pardon attorney, as agent 
for the President, as to which of these three categories he 
will place a petition for executive clemency. The first por¬ 
tion of the regulations (28 CFR § 1.1 through § 1.15) refers 
to a petition for executive clemency apparently meaning 
a commutation of sentence. Whereas the latter part of the 
regulations (28 CFR § 1.16 through § 1.18) refers to a 








10 


former prisoner who has completed his sentence, and here 
the regulations speak of a pardon, as distinguished from a 
commutation of sentence. 

Since such a petition may be interpreted in the discretion 
of the Pardon Attorney as either a petition for Executive 
Clemency in the form of a commutation of sentence or 
Executive Clemency in form of a pardon the present appeal 
is moot. For if the Pardon Attorney considered the peti¬ 
tion as one for Executive Clemency in the form of a com¬ 
mutation of sentence (which he in fact did), the appellant 
has no case or controversy before this court, for he has 
obtained that which he sought, i.e., release from confine¬ 
ment. The appellant having obtained (albeit by a different 
method, i.e., conditional release rather than Executive 
Clemency in the form of a commutation of sentence) the 
relief he sought, he cannot now be heard to say that he seeks 
something different from that which the Pardon Attorney 
had the discretion to grant him. 

At the time of the argument on the motion to dismiss 
the court suggested that the recent amendment to 18 
USCA §4164 may affect appellant’s position with regard 
to his status as being on conditional release as dis¬ 
tinguished from parole. This amendment w’hile recogniz¬ 
ing the legal distinction between conditional release and 
parole does not, it is submitted, materially affect this case. 

This amendment makes a person on conditional release 
subject to the same restriction as a person on parole for 
the purpose of supervision during the remainder of his 
sentence. Consequently for the purpose of this case it is 
immaterial whether petitioner is on conditional release or 
on parole because in both instances he is under parole 
supervision and 28 CFR § 1.8 provides that a petitioner 
must be under parole supervision not less than four years 
before he is eligible to have his petition referred under 
§ 1.11. The practical aspect of the case is the same whether 
the appellant be considered as being on parole or condi¬ 
tional release—the relief he sought has been obtained— 
being presently out of jail, his petition before the Pardon 
Attorney requesting Executive Clemency in the form of a 
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commutation of sentence is considered as a dead file. Even 
were appellant to be reincarcerated for a breach of a con¬ 
dition of his release he would still have to file a new peti¬ 
tion and start his proceeding ab initio to obtain Executive 
Clemency in the future. The appellant is consequently pre¬ 
cluded from suggesting or requesting that this court con¬ 
sider his petition for executive clemency as one requesting 
a pardon. 


CONCLUSION 

Wherefore, it is respectfully submitted that the present 
appeal be dismissed as moot or the judgment of the lower 
court be affirmed. 

Leo A. Rover 

United States Attorney 

William J. Peck 
E. Riley Casey 

Assistant United States Attorneys 
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